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JACOBS, Justice:



Jeffrey D. Scott (“Scott”), the defendant belovppeaals from a Superior
Court order denying his motion for post-convictiafief. Scott was convicted of
second-degree (felony) murder as a lesser-incloffedse of first-degree murder,
one count of possession of a deadly weapon duhagcommission of a felony
(“PDWDCF”), and one count of endangering the welfaf a child. Scott claims
that his trial and appellate counsel were inefiectiWe disagree and affirm.

FACTUAL AND PROCEDURAL BACKGROUND

On July 6, 2006, Scott and his girlfriend, Ednav@r;! had an argument in
their apartment concerning Edna’s alleged affathwier nephew. Also present in
the apartment were Edna’s seventeen-year-old daygboris, and Kelly Oster
and Oster’'s two children, Ellen and Ester (agee fand three, respectively).
During the argument, Scott pushed Edna down therapat's front steps. After
Edna returned to the apartment, Scott stabbed Iegere times with a kitchen
knife. Edna died as a result of her injuries. IKelnd Ester Oster were also
injured during the inciderft.

When the police arrived at the crime scene, Sabttiéed to the police that

he had stabbed Edna. He later made a similamstatewhile receiving treatment

! Because minor victims are involved, the Costa spontehas assigned pseudonyms to the
parties under Del. Sup. Ct. Rd).

2 A more detailed statement of the facts is sethfamt this Court’s opinion affirming Scott's
convictions on direct appeaScott v. State919 A.2d 562 (Table), 2007 WL 539650, at *1 (Del.
2007).



at the hospital for injuries he sustained during iticident. During a subsequent
police interview, Scott made additional incrimimgtistatements, and while leaving
the courthouse after a hearing, Scott also madeeuincriminating statements
that were overheard by police officers.

Scott was charged with first-degree murtémno counts of assault in the
second-degretthree counts of PDWDCFand three counts of endangering the
welfare of a child. At trial, his counsel presented a defense ofeemér emotional
distress, and introduced expert witness testimonysupport thereof. A jury
convicted Scott of second-degree murdene count of PDWDCF, and one count
of endangering the welfare of a child, but foundnhnot guilty of the other
charges. Scott directly appealed his convictianghis Court, which affirmed

them®

% 11Del. C.§ 636.
“11Del. C.§ 612.
®>11Del. C.§ 1447.
®11Del. C.§ 1102.

" 11Del. C.§ 635. The second-degree murder conviction wasset-included offense of first-
degree murder.

8 Scott presented two arguments on direct appest; that there were no exigent circumstances
to justify the issuance of a nighttime search warrand second, that the restriction on cross-
examination of April Stinson, a State witness, \aasabuse of discretionScott v. State919
A.2d 562 (Table), 2007 WL 539650, at *2 (Del. 2007)



Scott then moved the Superior Court for post-caruic relief, under
Superior Court Criminal Rule 61, advancing eleveguments as to why his trial
and appellate counsel were ineffectivd.he Superior Court referred Scott’s post-
conviction motion to a Commissioner for proposeuliings and recommendations.
The Commissioner recommended, in his report, thadttS post-conviction
motion be denied as without merit and as procebutarred'® The Superior
Court adopted the Commissioner’s report and recamiatgons and denied Scott’s
motion for post-conviction reliéf. Scott then appealed to this Court.

On appeal, Scott raised a new ineffective assistai@m based on this
Court’s recent opinion i€ooke v. Stat¥ The State responded that because this
claim was not raised in the trial court, the recerds inadequate for appellate
review. On May 4, 2010, this Court remanded Ss@tppeal to the Superior Court

for consideration of Scott’s claim based 6ooke:> On remand, the Superior

® Appellant’s Motion for Post-Conviction Relief (Mdy7, 2007).

19 Comm'r Rep. and Recommendations at 15 (Apr. 168P(hereinafter “Comm’r Rep.”).
1 Super. Ct. Order (May 29, 2009).

12977 A.2d 803 (Del. 2009).

13 Sup. Ct. Order (May 4, 2010).



Court held that Scott'€ookerelated claims were without merit and denied his
motion!* This appeal followed.
ANALYSIS

This Court reviews a trial court’s denial of a mat for post-conviction
relief based on ineffective assistance of counsel dbuse of discretion.
Questions of law are reviewate novg® while questions of fact are reviewed
under a “clearly erroneous” standafd.

To prevail on a claim of ineffective assistancecofinsel, a defendant must
show that: (1) counsel's performance was deficiem,, that counsel’s
representation fell below an objective standarceatonableness, and (2) counsel’s

deficient performance caused the defendant actuejudgice’® Counsel’s

14 Super. Ct. Rep. on Remand at { 8 (Jul. 20, 2010).

15 Capano v. State889 A.2d 968, 974-75 (Del. 2006) (describing shendard of review for
denial of post-conviction relief motionQQutten v. State720 A.2d 547, 551 (Del. 1998) (same).

16 Capang 889 A.2d at 9740utten 720 A.2d at 551.

17 Jackson v. Stat©90 A.2d 1281, 1288 (Del. 2009) (“We will uphdhk trial court’s factual
findings unless they are not supported by sufficeaidence and are clearly erroneousRymon
v. Ramon963 A.2d 128, 132 (Del. 2008) (“We will not digbufindings of fact unless they are
clearly wrong and justice requires that those faetsverturned.”).

18 Strickland v. Washingtord66 U.S. 668, 687 (1984) (establishing the twanpr test for
ineffective assistance of counsel).



performance enjoys a strong presumption of reasenebs’ To succeed on the
prejudice prong, the defendant must demonstrated'sonable probability that, but
for counsel’'s unprofessional errors, the resulthaf proceeding would have been

different.”®®

That test requires that the defendant make speaifd concrete
allegations of actual prejudice and substantiaenth

None of Scott's claims meets the required showing dither of the
Strickland prongs®® Scott makes conclusory assertions that his defensnsel
acted unreasonably, but provides no support fasdlassertions, or explains why
his counsel’'s performance was deficient. Nor dBestt explain how he was
prejudiced by his counsel’'s alleged deficiencidhis Court has previously held
that failure to articulate, with particularity, tmature of the claimed prejudice is

fatal to a claim of ineffective assistance of calif$ Accordingly, the Superior

Court properly denied Scott’s motion for post-catwain relief.

19 Flamer v. State585 A.2d 736, 753 (Del. 19903ge alscKimmelman v. Morrisond77 U.S.
365, 382 (1986) @trickland’s standard, although by no means insurmountable,ighlyh
demanding.”).

2% Flamer, 585 A.2d at 753.

2L Wright v. State671 A.2d 1353, 1356 (Del. 1996) (“Mere allegasiasf ineffectiveness will
not suffice. A defendant must make specific alleges of actual prejudice and substantiate
them.”).

22 A court deciding an ineffective assistance of cmltlaim is not required to address both the
performance and prejudice components of the ingtithe defendant’s showing on either prong
is insufficient. Strickland 466 U.S. at 697.

23 See, e.gWright, 671 A.2d at 1356younger v. Staf80 A.2d 552, 555-56 (Del. 1990).
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. Scott’s Ineffective Assistance of Counsel Claims

On appeal, Scott raises twelve claims of ineffectigsistance of coungal.
Each of these claims is addressed below.

A. Scott’s First Claim

Scott first claims that his trial counsel was ieeffve for not objecting to the
admission of Kelly and Ester Oster’s medical resoddcumenting their injuries
and treatment, when neither witness testified iat. tr Although the jury found
Scott not guilty of the assault charges involvingjliand Ester Oster, Scott argues
that his counsel’'s failure to object prejudiced himecause the medical records
“contradicted” his defense of extreme emotionalrdss. That contradiction, Scott
contends, caused the jury to convict him of haangckless disregard for human
life, i.e., second-degree murder.

Scott’s claim fails for two reasons. First, thalticourt properly admitted
Kelly and Ester Oster’s medical records into evaeas hearsay exceptions under

Delaware Uniform Rules of Evidence (“DRE”) 803(4)da803(6)° Therefore,

24 In his brief, Scott numbered his twelve claims “dsL.” Those letters designations
correspond to the numbered designations used here.

25 Scott’s “contradiction” argument is not entirelfear; a best-guess reading is that Scott
believes that his counsel’s failure to object te #umission of the medical records gave the jury
the impression that his counsel believed that Seats, in fact, acting recklessly and not
emotionally.

2% DEL. UNIF. R. EvID. 803(4) (statements made for purposes of medieatrhent); BL. UNIF.
R.EvID. 803(6) (business records exception).
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Scott’'s counsel would not have successfully preagrthe admission of these
documents, regardless of whether the Osters tsktifi Moreover, Scott was

acquitted of the two assault charges involving Kalhd Ester Oster. His second-
degree murder conviction rests on a totally sepdrasis—the injuries he inflicted
on Edna Crown, resulting in her death. BecausettSzannot show actual

prejudice, the trial court did not err or abusediscretion by denying Scott’s

claim.

B. Scott’s Second Claim

Next, Scott claims that the police obtained a gt search warrant based
on a false police affidavit, and that his counsaekwneffective for not moving to
suppress the evidence seized as a result of treetdef warrant. Specifically,
Scott claims that the police knew that Kelly Oglet not reside at the searched
apartment, even though the police affidavit staterwise’’

This claim cannot succeed either. UnBeanks v. Delawargsuppression is
an appropriate remedy only if the false statemeag kinowingly and intentionally
included in the affidavit, and the false statem&nat necessary to the finding of

probable caus®. Here, the Superior Court accepted the Commisg®ne

27 According to Scott, the nighttime search warraffidavit stated that there were “exigent
circumstances that Kelly Oster lived at the resideand may return to the residence to obtain
items from the home.” Scott has not included pyaaf the affidavit in his submissions, but the
search warrant does recite Kelly Oster as residirtge apartment.

28 Franks v. Delawarg438 U.S. 154, 155-56 (1978).

v



conclusion that the search warrant established gimeb cause regardless of
whether Kelly Oster was a resident. Scott has simiwn that the affidavit
misstatement regarding Oster’s residency was naoess the finding of probable
cause.

Equally important, Scott's counsel did, in fact, vaoto suppress the
evidence based on a lack of exigent circumstarmea highttime search warrant.
The trial court denied counsel’s motion, and thisi€ affirmed on direct appe@.
Because Scott cannot succeed on either the defipemormance or the actual
prejudice component of his ineffective assistariceoninsel claim, the trial court
did not err or abuse its discretion by denying thaitm.

C. Scott’s Third Claim

Scott next claims that his counsel was ineffectbrenot moving to suppress
his statements to the police when they handcuffed. h He urges that the
statements would have been suppressed becausesheewlzer told that he was
under arrest nor advised of iNBranda rights.

This claim also lacks merit. Miranda warnings are required when a

defendant is subject to custodial interrogaffon.Scott, however, made his

29 Scott v. State919 A.2d 562 (Table), 2007 WL 539650, at *1-2 (207).

30 Miranda v. Arizona384 U.S. 436, 478-79 (1966ee alscCalifornia v. Hodari D, 499 U.S.
621, 626-27 (1991) (explaining the “custody” reguient);Rhode Island v. Innjgi46 U.S. 291,
299-300 (1980) (explaining the “interrogation” regment).



statements voluntarily and spontaneously as hebeiag taken into custody by the
police®® Because there was no interrogation by the polidranda is
inapplicable. Scott’s counsel, therefore, did petform deficiently by not moving
to suppress Scott’'s spontaneous statements, andaiheourt did not err or abuse
its discretion by denying Scott’s third claim.

D. Scott’s Fourth Claim

Scott’s fourth claim is that his counsel was inefifee for failing to insist on
a voir dire examination of a juror after the juror informeck tbourt that she was
taking pain medication. Scott argues that becaus®t prescription pain relievers
contain narcotics, the juror was impaired and praped with her pain during the
trial and, therefore, could not be fair and imgrti

This claim also fails. The juror was questionedwlher medical issue, and
told the trial judge that it would not interferetiviperforming her duty as a jurdr.
The judge, defense counsel, and counsel for the $tare sufficiently satisfied to
allow the juror to continue to serve. Because t&caobntention that his counsel
performed deficiently or that he was actually pdeged lacks merit, the trial court

did not err or abuse its discretion by denying 8sataim.

31 Scott admits that he made the statements becau$eleved [they] would save his life.”

32 The juror had a tooth extracted the previous dayweas taking pain medication.



E. Scott’s Fifth Claim

Scott’s fifth claim is that counsel's performancasaneffective for failing to
move to suppress all of Scott's statements to tdiegon the ground that, due to
his history of intoxication and drug use, he waahla to understand thdiranda
warnings given to him.

As discussed above, Scott’s statements to theepatithe time of his arrest
were voluntary and spontaneous, and not a resultpalice interrogation.
Therefore Miranda does not apply to these statements. Nor can Sapie that,
because of his prior drug and alcohol use, he weapable of understanding the
Miranda warnings given to him during a later taped intewwiwith the police,
because he did invoke his right to remain silent @e trial court granted defense
counsel’s motion to suppress those taped intergiatements. Scott’s counsel did
not perform deficiently, and the trial court didtrexr or abuse its discretion by
rejecting this claim.

F. Scott’s Sixth Claim

Scott’s sixth claim is that both his trial and alpgte counsel erred by failing
to object to the admission of his statements toettmergency medical technician

(“EMT”), on the ground that those statements waeglmissible hearsay.

10



Scott’s counsel did not err, because under DREA®), those statements
were not hearsay. Rather, they were admissionSdott> for which reason
Scott’s trial and appellate counsel had no basisbject to their admission into
evidence. Because Scott cannot succeed eitherisogldim that his counsel
performed deficiently or that he suffered prejudittes trial court did not err or
abuse its discretion in rejecting that claim.

G. Scott’'s Seventh Claim

Next, Scott argues that his appellate counsel weaffeictive for not
appealing the trial judge’s ruling that limited peoof the cross-examination of the
State’s psychiatric expert witness, Dr. Weiss, vibstified adversely to Scott’s
defense of extreme emotional distr&ssScott contends that his counsel should
have been allowed to cross-examine Dr. Weiss daestitnony Dr. Weiss gave in
a previous (unrelated) Pennsylvania case. Indase¢, Dr. Weiss testified that an
accurate psychiatric evaluation can be made ortlyeife is a trusting relationship
between the therapist and the patient. Scott arthat because he and Dr. Weiss

did not have a “trusting relationship,” Dr. Weissutd not have evaluated him

% DEL. UNIF. R. EviD. 801(d)(2) (“A statement is not hearsay if . t|h¢ statement is offered
against a party and is (A) his own statement, ihmeei his individual or a representative
capacity”).

34 The Commissioner did not address this particulgument in his April 16, 2008 reporSee
Comm’r's Rep. at 5, 12. Although the Superior Gaxonducted ale novoreview of Scott’s
claims, it also did not explicitly address this @rgent in its order adopting the Commissioner’s
findings. Super. Ct. Order at § 5(a) (May 29, 2009

11



accurately, and counsel should have been alloweatdewelop that fact in cross-
examination.

Scott’s counsel did not err by not raising thisuangnt on appeal. ldones
v. Barnesthe United States Supreme Court held that alth@defendant has the
final authority to make certain fundamental deaisicuch as whether to plead
guilty or to take an appeal, the defendant do@shave a constitutional right to
compel his counsel to raise issues that counselxancising his own independent
and professional strategic judgment, decides noprésent® Scott’s counsel
stated in his affidavit that he “did not argue tisisue because [he] did not believe
that there was any chance that [this Court] woutderse based on the
circumstances of the ruling.” Moreover, Scott®lticounsel did, in fact, cross-
examine Dr. Weiss on the underlying issue of whete accurate evaluation
required a patient to trust the psychiatrist. Weiss’ response was that in Scott’s
case, that trust was not required.

Scott’s appellate counsel did not perform defidiehy choosing not to raise

this particular argument on direct appeal, nor Ba®tt demonstrated actual

% Jones v. Barnes463 U.S. 745, 751 (1983) (“It is also recognizkdt the accused has the
ultimate authority to make certain fundamental slecis regarding the case, as to whether to
plead guilty, waive a jury, testify in his or hewo behalf, or take an appeal . . . [but no] dedisio
of this Court suggests, however, that the indiglsiendant has a constitutional right to compel
appointed counsel to press nonfrivolous points estpd by the client, if counsel, as a matter of
professional judgment, decides not to present tpos&s.”); see also Evitts v. Luce}69 U.S.
387, 394 (1985)eh’g denied 470 U.S. 1065 (1985) (noting that “the attornegah not advance
everyargument, regardless of merit, urged by the agpg)l.

12



prejudice. The trial court did not err or abusediscretion by denying Scott’s
claim.

H. Scott’s Eighth Claim

Scott’s eighth claim is that his trial counsel wasffective for failing to
raise a hearsay objection to a police officer'stinesny about statements he
overheard Scott make while leaving the courthouse.

Scott’'s eighth claim fails for the same reason &ssixth. Under DRE
801(d)(2), Scott’s statements are treated as ay pagmission, and are not
hearsay?’ Because there was no basis for raising a heaspgction, Scott's
counsel did not perform deficiently by not objegtinThe trial court neither erred
nor abused its discretion in denying this claim.

|. Scott’s Ninth Claim

Scott next contends that his trial counsel wasfééf/e for failing to object
to the prosecution’s closing statement in which finesecution inappropriately
bolstered its witnesses’ credibility by using fad¢tet were “not based upon
evidence presented at trial.” Scott also argues$ kins appellate counsel was
ineffective for failing to raise this alleged “peasutorial misconduct” on direct

appeal.

% DEL. UNIF. R.EviD. 801(d)(2).
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This claim cannot succeed for two reasons. F8sttt made only general
allegations of prosecutorial misconduct. Merelgluding excerpts of the trial
transcript, without more, does not identify withripaularity the specific portion(s)
of the State’s closing argument that allegedly amntfacts that were not based
upon evidence presented at trial.” That impreaisi@ade it impossible for the trial
court to assess the merits of this cldimMoreover, a review of the excerpted trial
transcript discloses nothing objectionable. In phesecution’s closing argument,
the prosecutor merely summarized each withessitesy.

Even assumingarguendo that the prosecutor’'s closing argument was
improper, Scott has not identified any resultingjpdice that he suffered. The
trial court did not err or abuse its discretiordenying this claim.

J. Scott’'s Tenth Claim

Scott’s tenth claim is that his appellate counsas \wmeffective by failing to
raise all of the arguments Scott wished to havegmied. As support, Scott makes

general and conclusory allegations that his coutlisehot discuss the appeal with

37 As Scott's appellate counsel testified in hisdaffiit, “Mr. Scott does not identify or describe
any specific statements of the prosecutor in lasioh argument so | don’t know how to respond
to these claims.”

38 \Wright v. State671 A.2d 1353, 1356 (Del. 1996) (holding that teallegations” of counsel’s

ineffectiveness is not enough to succeed in arigo@¥e assistance of counsel claim; defendant
must make “specific allegations of actual prejudice substantiate them?”).

14



him, but fails to identify any specific point thiais counsel should have raised on
appeal.

Scott’'s claim cannot succeed for the reasons discuig1 connection with
his seventh claim. Undefonesand Evitts counsel need not advance every
argument the defendant wishes to raise, regardfeserit®® Scott’s counsel did
not act unreasonably by exercising his professigmagment in deciding what
Issues to raise on direct appeal. Furthermore Camtrary to Scott’s assertion),
Scott’s counsel did, in fact, discuss with Sco#é #rguments that Scott wanted to
have presented, and explained why he (counsel)dvmatl make those arguments.
Because Scott cannot succeed on his ineffectivistasse of counsel claim, the
trial court did not err or abuse its discretiomefecting that claim.

K. Scott's Eleventh Claim

Scott’'s penultimate claim is that his appellateinsel was ineffective for
failing to appeal the trial court’s denial of hisolbn for Judgment of Acquittal.
Scott contends that the State’s evidence relaarigetly and Ester Oster’s injuries
so overwhelmed the jury that it could not propedysider his defense of extreme
emotional distress, thereby prejudicing him. E8a#y, Scott argues that the trial
court erred in admitting the medical and policeorgprelating to Kelly and Ester

Oster’s injuries.

39 Evitts, 469 U.S. at 394]Jones 463 U.S. at 751.
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Scott’s claim fails for several reasons. First,n@ted in our discussion of
Scott’s first claim, the jury acquitted Scott ofthdhe first-degree murder charge
and the two assault charges. Therefore, Scottotaangue that he was actually
prejudiced by the evidence of the Osters’ injuriescause he was acquitted of
those charges. Second, the evidence is suffiteestipport the jury’s verdict of
second-degree murder. In appellate counsel’'s owordsy the evidence
“uncontroverted[ly] and overwhelming[ly]” demondiea that “Scott attacked
Edna Crown and stabbed her to death.” Scott casimotv that he was actually
prejudiced by the admission of the evidence relatinthe Osters’ injuries. Third,
Scott’s trial counsel did, in fact, move to reduke first-degree murder charge to
second-degree murder on the basis of insufficieltte@ce of intent. Because his
trial counsel succeeded on his motion for acquitfafirst-degree murder, it is
unclear what exactly Scott desired his counsetdaeon direct appeal.

Having been acquitted of the first-degree murdeargé and two assault
charges, Scott has failed to demonstrate that ppellte counsel performed
deficiently, or that he suffered any actual prepedirom counsel’'s performance.
The trial court did not err or abuse its discretiandenying Scott’'s ineffective

assistance claim.
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L. Scott’'s Twelfth Claim

Scott’s final claim is that his appellate counsakvineffective for failing to
argue on appeal that his trial counsel should Heeen discharged. Scott alleges
that his Motion to Disqualify Counsel should haveeb granted, because trial
counsel declined to raise arguments that he wikirado present?

This claim, too, must fail. As discussed in cornmmecwith Scott’'s seventh
and tenth claims, counsel is not required to rasery issue that the defendant
wishes to present, regardless of mé€riDefense counsel is afforded wide latitude
to make decisions concerning legal arguments aategy’* Scott was unwilling
to waive his right to counsel and represent hims€lbunsel’s decision to omit this
particular argument on direct appeal cannot gige tdo an ineffective assistance
claim, because Scott has not demonstrated thati¢ication fell below an objective
standard of reasonablenésThe trial court did not err or abuse its disaetin

rejecting this claim.

“%In his motion, Scott listed three reasons for digifiying his trial counsel: (1) that counsel had
only given him half of the discovery evidence, (Bat counsel was not giving him any idea of
her preparation for trial; and (3) that counsel {dannly talk to him about the penalty phase.

41 Evitts, 469 U.S. at 394Jones 463 U.S. at 751.

“2 Strickland v. Washingtor66 U.S. 668, 689 (1984) (noting that “judiciafuginy of counsel's
performance must be highly deferential”).

3 See id.at 687-88 (“When a convicted defendant complainhe ineffectiveness of counsel's

assistance, the defendant must show that counsgilesentation fell below an objective
standard of reasonableness.”).
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[1. Scott’s Ineffective Assistance of Counsel
Claim Based ofooke v. State

On this appeal, Scott has raised a new claim dfdaogve counsel based on
this Court’s recent opinion ifCooke v. Stat&. Scott contends that he had
requested his counsel to raise the defense of uitty dpy reason of insanity, but
counsel did not follow his instructions. Inste&tott asserts, counsel decided to
raise the defense of extreme emotional distress) though the record supported a
claim that he suffered from mental iliness.

Scott’s reliance orCookeis misguided. Cookeis inapplicable because the
factual premise giving rise to counsel’s infringemef constitutional rights in
Cookeis absent here. Moreover, even were we to com§tookebroadly—to hold
that a defendant’s Sixth and Fourteenth Amendmghts are violated whenever
counsel refuses to present a defense the defeddardnds—Scott has not shown
that he actually demanded that his counsel preésergpecific defense of not guilty
by reason of insanity.

A. Cookeis Inapplicable

First, Cookeis inapplicable. IrCooke this Court held that when a defense
counsel’'s strategy infringes a defendant’s cortsital right to make fundamental

decisions regarding his case such as whether &al @ailty or testify on his own

44977 A.2d 803 (Del. 2009).
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behalf, that conduct undermines the proper funsigmof the adversarial process
under the Sixth Amendment and the Due Process €lafisthe Fourteenth
Amendmenf® In that case, Cooke’s counsel pursued a “guilty hentally ill”
defense over Cooke’s “vociferous and repeated st@iens that he was
completely innocent and not mentally iff” Cooke’s counsel also refused to allow
Cooke to testify on his own behalf because coueelght Cooke would assert his
innocence, thereby undermining counsel's positibat tCooke had, in fact,
committed the homicid¥. Finally, Cooke’s trial counsel had compromised th
jury’s impartiality by stating in their opening angent—against Cooke’s wishes—
that Cooke was guilty but mentally ffi.

None of these circumstances is present here. Basthot claimed that his
counsel admitted guilt in violation of his expresshes. Scott never denied
killing Edna Crown. Nor has Scott contested hisnsel's statements or asserted
his innocence in his pleadings. Here, in cont@s&ooke guilt is not a contested
iIssue. Scott has not claimed that his counsekeefuo let him testify on his own

behalf, or compromised the impartiality of the juoy asserting his guilt when he

4°1d. at 809.
46 1d. at 842.
471d. at 843-44.

481d. at 845-46.
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(Scott) maintained his innocence. Therefore, tlmmcerns underlying the
infringement and undermining of a defendant’s atusbnal rights inCookeare
not implicated in Scott’s case.

B. Scott Did Not Make The Requisite “Demahd

Even were we to hold th&ookeis applicable, Scott’'s claim cannot succeed
because he did not actually demand that his couamsa the defense of not guilty
by reason of insanity. Scott’s claim—that he wdsctived” by his trial counsel
because counsel raised the defense of extreme @rabtlistress rather than not
guilty by reason of insanity—was not presentechtottial court in Scott’s original
Rule 61 motion for post-conviction relief. Nowheatees Scott’s original motion
make any reference to his current claim that hetedhhis counsel to pursue a
defense of not guilty by reason of insanity. Thstfmention of the insanity
defense as a basis for Scott’s ineffective assistafi counsel claim appears in his
November 2009 Opening Brief on appeal from the toairt’s denial of his motion
for post-conviction relief.

After the case was remanded to the trial courbtositler Scott’s new claim,
Scott’s trial counsel filed an affidavit testifyirigat Scott “never demanded that we

raise the defense of not guilty by reason of irtgdni Scott never responded to

20



counsel's affidavif’ The trial court considered the uncontroverteddence
actually presented, and ruled that ScaBttmkeclaim was without meri®

Clearly, the trial court credited counsel's affidavwut discredited Scott’s
assertions that he had previously “demanded” tlsatdunsel present a defense of
not guilty by reason of insanity. Nothing in thecord suggests that the trial
court’s factual finding was “clearly erroneous.”Even if we were to hold that a
defendant’s Sixth and Fourteenth Amendment rigrés/eblated whenever counsel
refuses to present a defense the defendant denjahoth we do not), Scott has
not shown that he actually demanded that his cdymmesent the specific defense
of not guilty by reason of insanity. Thereforeg thal court did not err or abuse its
discretion in denying Scott’s claim undeooke

CONCLUSION

The judgment of the Superior Court is affirmed.

9 Super. Ct. Rep. on Remand at 1 7.
1d. at 7 8.

°1 Jackson v. Staf@90 A.2d 1281, 1288 (Del. 2009) (“We will uphdtk trial court’s factual
findings unless they are not supported by sufficeaidence and are clearly erroneousRymon
v. Ramon963 A.2d 128, 132 (Del. 2008) (“We will not digbufindings of fact unless they are
clearly wrong and justice requires that those faetsverturned.”).
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